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ANNOUNCEMENT 


Because of the effect of war conditions upon and the curtail- 
ment of arbitration activities in foreign countries and the diffi- 
culties in the way of securing articles and information from 
foreign collaborators, the Editorial Board of THE ARBITRATION 
JOURNAL has combined the April and July numbers of the 
JOURNAL in one issue, with the hope that developments in the 
near future will permit a resumption of normal publication. 

The Board also wishes to call the attention of its subscribers 
to the fact that the May, 1940, issue of the NEw YorK UNI- 
VERSITY LAW QUARTERLY is devoted entirely to a Symposium on 
Commercial, Industrial and International Arbitration, in the 
preparation of which the staff of the JOURNAL had the privilege 
of collaborating. Copies of this special issue may be obtained 
from the LAW QUARTERLY, the address of which is Washington 
Square (East), New York, N. Y. 











FOREWORD 


WARNING ON THE URGENCY OF ARBITRATING COMMERCIAL AND 
INDUSTRIAL DISPUTES 


Importance of Economic Disputes 


An unsettled economic dispute, grievance or conflict in any 
American home, office, factory, business house or community is 
a menace to national unity and national defense. 

It makes our inner defense line especially vulnerable because 
it concerns things or services or rights of measurable value which 
our enemies covet. 

A dispute in 1940 is not the same as in 1939. Then it was a 
private affair between the parties; today it is a national liability 
and a public menace. 

A dispute does not have to be big to cause damage or open 
the door to treacherous activities. None is too insignificant to 
escape the attention of the traitor. 

Any unsettled economic dispute is a menace because: 

1. If allowed to go unchecked, it raises the level of ill-will that divides 
our forces and resources of goodwill upon which a nation depends 
for the maintenance of confidence and cooperation. 

2. Every spot infected with ill-will is a breeding ground for the 
propagandist and mischief maker. 

3. A dispute is like a malignant growth: it multiplies itself and ex- 
pands until it affects other vital parts of the life of individuals 
and nations. 

4. Labor disputes slow up production; commercial disputes impede de- 
liveries; civil disputes destroy unity. 


Technique for Settlement of Disputes 


A first step is for every individual, firm, corporation or organi- 
zation to ascertain if it has unsettled disputes; for no matter how 
small or personal, they contribute to ill-will and dissension. 

A second step is for every individual or business or labor 
organization to increase resistance to ill-will and treacherous 
activities by eliminating present disputes and by keeping future 
disputes from reaching an acute stage. 

A third step is for every individual or organization to help 
parties settle their dispute in the shortest possible time, through 
friendly offices, consultation, conference, inquiry, mediation, 
conciliation or arbitration. 
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A fourth step is to interest the services of the American Arbi- 
tration Association. It has facilities in 1,600 cities for the settle- 
ment of any controversy. : 

There is a right and wrong approach to the settlement of 
every dispute. Parties who are persuaded by friendly persons 
to compose their differences have won half the battle of settle- 
ment; parties who are compelled to compose their differences 
are likely to carry over their resentment and animosity to an- 
other day in a different setting. For the right approach, a 
procedure called the use of Good Offices has been devised, mean- 
ing that the friendship, goodwill, understanding, impartiality 
and other qualities of amelioration are offered fully to parties in 
controversy to predispose them to a settlement of their differ- 
ences. Application for the Good Offices of the American Arbi- 
tration Association may be made before a dispute really emerges 
or for facilitating its settlement by the parties. 

These services are important; for not every kind of dispute 
lends itself to the processes of arbitration where hearings are 
held and evidence is taken. Sometimes it is better not to decide 
an issue by an award. This occurs when there are attitudes of 
mind, animosities, prejudices, viewpoints to be approximated or 
ameliorated. Correcting these in itself often removes the cause 
of the dispute. 


Technique for Prevention of Disputes 


It is not enough to settle disputes; they must be foreseen and 
prevented. Everyone who signs a contract for whatever pur- 
pose, should insure himself and the nation against the risk of 
disputes by using an arbitration clause in that contract. This 
clause provides a way for immediate settlement and prevents a 
dispute from becoming acute. The following is an adequate 
arbitration clause for use in any contract for the settlement of 
every kind of dispute, large or small, that can possibly show 
its head: 

Any controversy or claim arising out of or relating to this contract 
or the breach thereof, shall be settled by arbitration, in accordance 
with the Rules, then obtaining, of the American Arbitration Associa- 
tion, and judgment upon the award rendered may be entered in the 
highest court of the forum, state or federal, having jurisdiction. 

The prompt discovery of conditions that may precipitate a 
dispute is necessary to its prevention. Arrangements for con- 
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sultations, periodic conferences, and other means of revealing 
grievances, particularly in labor disputes, make an arbitration 
clause highly effective. The clause furnishes the reason for these 
preliminary ameliorative and often highly successful procedures. 


Technique for Isolation of Disputes 


The evil of disputes is that they multiply themselves. Once 
they start, they draw into their vortex the families, friends, 
business associations and anyone that the parties can enlist upon 
their behalf. Started upon a public career in the courts, disputes 
spread their infection to innocent bystanders and the public and 
they advertise an opening of the first order for Fifth Column 
activities. 

The important thing is to isolate a dispute when it starts, by 
signing a submission for its arbitration. This act isolates the 
dispute, for 

1. It can never go to public trial as the courts will insist upon the 
arbitration being held before a suit can be started. 

~2. It must be settled privately without advertising and without a 

crowd, so it does no good to enlist sympathizers. 

3. It will be settled by experts and once it is entrusted to arbitration 
and is on its way to settlement, bitterness loses its point and 
interest focusses on the settlement rather than upon the violence 
of the controversy. 

4. It will be settled immediately. Instead of spreading its infection 
over a period of months or years with recurring spasms of publicity 
and spurts of hatred, it is out of the way in a few days and the 
healing process has begun. 


Send immediately for a sample or supply of the submission 
forms of the American Arbitration Association and keep them 


handy on your desk for yourself or the caller who tells you about 
his dispute. 











Responsibility for Action 


The prevention, control and isolation of economic disputes is 
the responsibility of every American. He must take the initiative 
and exercise the vigilance necessary to keeping trade and in- 
dustrial relations free of disputes and our inner defense line 
impregnable to enemies who would destroy American unity and 
confidence. 

The American Arbitration Association offers its services and 
machinery and cooperation to every American in this huge task 
of mobilizing our arbitration resources. 
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COMMERCIAL ARBITRATION" 


ARBITRATION IN NATIONAL DEFENSE 


BY 
SYLVAN GOTSHAL + 


THE paramount question before this country today is national 
defense, not only for this nation but for this hemisphere. I see 
this defense line in two important aspects—our navy, army, air 
force and fortifications and the spirit of our men to keep off 
invaders. But the tactics of war have changed. We have enemies 
from within as well as from without—so I see our second defense 
line as the building of commercial goodwill in the country to a 
point where we are as invulnerable from within as from without. 

There is in this country a volume of energy that we call busi- 
ness interests and activity. This energy, if examined, has two 
levels—one we call goodwill; the other we call ill-will. 

Under a high level of goodwill, there exists a relatively high 
degree of commercial peace—that is, cooperation, understanding 
and friendliness. Under a rising level of ill-will, commercial 
peace disintegrates until business practices attract the attention 
of outside regulative agencies. Under a high level of goodwill, 
business is highly self-regulative; under the contrary condition 
it loses this right and is regulated by outside agencies. Under a 
high level of goodwill, adverse influences and pernicious propa- 
ganda find little foothold; under the contrary condition, each 
chink may be filled with alien seeds which bring a crop of weeds 
we may call “hate thistles.” 

Some of us who are deeply concerned with this second defense 
line have come to realize that the prevalence of disputes is the 
weakest link in our armor of self-defense within our borders. 
This is true whether they are in our commercial world, or in 
our professional relations, or in our industrial relations or 


* Court decisions relating to commercial arbitration will be found in the 
section on Arbitration Law, beginning on p. 104. 

+ Member of the New York Bar and of the Board of Directors of the 
American Arbitration Association. 
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whether they are in more casual relations, like personal injuries 
and claims for damages. 

Why is this so? It is because men in controversy, in unfriendly 
relations, suffering under either real or fancied grievances, forc- 
ing each other into court, will listen more readily to criticisms 
of our government, to attacks upon our institutions, to disparage- 
ment of our aims and ideals than will the man at peace with his 
fellow-men. 2 

The building of goodwill in the commercial world—which, 
after all, is the real world—requires a special technique. We 
have learned that it is not enough just to get together and express 
socially our friendship for each other; it is not enough to ex- 
change ideas and views and learn each other’s point of view. It 
is not enough to buy from and sell to each other; for our 
opponents are probably doing the same thing with other sets 
of greetings and views and attractions. 

If we are to build commercial goodwill, and by this I mean 
the desire for the well-being of others, the desire to see them 
succeed, and the willingness to help them, we must employ a 
technique of goodwill which will prove enduring when disaster 
comes, or when the temptation to create ill-will becomes a per- 
sonal problem. We must devise something that is particularly 
our own to accomplish this end. 

For many centuries, one of the outstanding techniques of 
building goodwill has been arbitration. It started in the simple 
desire of two disputants to call in a third person they both trusted 
to settle their difference and, because of their confidence, they 
agreed to accept his decision. That stage of arbitration may be 
likened to our present stage of building goodwill—an amiable, 
casual proceeding which, if it worked, was excellent, but if it 
failed—there was always war or litigation or some form of 
coercion. 

Today there is a different story and a different urgency because 
there is war abroad and threats of war all over the world. Let 
us take a look at this technique for building goodwill that we 
call arbitration. 

Today the United States leads the world in the organization 
of arbitration and, by organization, I mean its operation through 
sponsoring organizations that provide standards and machinery 
and maintain the spirit of goodwill in all of its undertakings. 
This organization exists locally in trade associations and 
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chambers of commerce. It exists nationally in the American 
Arbitration Association. It exists completely for the Western 
Hemisphere through the Inter-American Commercial Arbitra- 
tion Commission and the Canadian-American Commercial Arbi- 
tration Commission. The information on how this is set up and 
works is obtainable from the American Arbitration Association 
on request. 

When I say organized arbitration exists, I mean, first, that 
there is a mechanism that is competent to raise the level of good- 
will to the point where men are willing to admit the value of 
persuasion over force and to settle amicably a difference in which 
they would otherwise employ force. I mean that there exists a 
method to check the flow of ill-will from an unsettled dispute 
and to convert the attending hatred into fellowship. I mean, also, 
that there is a body of volunteers, 7,000 in number, scattered 
over 1,600 cities, who stand ready to put out any conflagration 
over a dispute that the parties are willing to refer to arbitration. 

But I mean something more than a mechanism. I mean that 
behind this mechanism, which is designed to repair the damage 
which disputes cause, there lies the hope of prevention. 

At the close of the last war, it will be remembered that, not- 
withstanding a temporary prosperity, business faced many dis- 
asters. There were cancelled contracts, evasions of responsibili- 
ties, misunderstandings and a steady deterioration in commercial 
goodwill, and we had no way of meeting this situation, except by 
compromise or lawsuits. 

We have remedied that defect. We have had passed state 
arbitration laws and a Federal law which insure business against 
similar disasters. We have built tribunals and provided a pro- 
cedure to take up the slack. It is ready at hand from the Atlantic 
to the Pacific and from Canada to the Argentine. No business 
or professional man need incur the risks of 1918. In other words, 
we have invented a system of prevention which keeps our level 
of goodwill from running down hill into the stagnant waters of 
a lake of ill-will. 

But business itself must do its part and its part is to use an 
arbitration clause in its contracts so as to bring into action the 
benefits of arbitration law and tribunals when a dispute arises. 
Otherwise, business stands just where it did in 1918. 
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Now why is an arbitration clause a modern technique for build- 
ing commercial goodwill? The answer is that, in itself, it is a 
carrier of goodwill wherever it goes. 

This is so because, first, it attests the good faith of the men 
who use it. In effect, it says: “we are friends today when we enter 
into business relations; we want to be friends when we finish 
this particular job, so let us provide that, no matter what 
happens, we will not fight.”” It also serves notice on everyone the 
contract comes into contact with that the makers are friends and 
intend to remain so. 

But it does something more—it knits industry together, espe- 
cially those branches that have a tendency to ride each other in 
the direction of ill-will. Buyers and sellers do not so readily 
fall apart, contractors and builders come to see more eye to eye; 
and soon this clause is building inter-commercial goodwill and 
cementing fellowship. 

I have left to the last what may well be the chief contribution 
of an arbitration clause to commercial goodwill. It preserves to 
industry what I shall call a fifth great principle of freedom. We 
know the first four so well—freedom of speech, freedom of the 
press, freedom of peaceable assembly and freedom of worship. 
To these I add the freedom of business to settle voluntarily its 
own commercial disputes. It is a right which arbitration laws 
give any man who enters into a written contract; it is a right 
doubly assured by the procedure and tribunals he is free to create 
wherever there is an arbitration clause in a contract. It is not 
only evidence of the right, but it bars interference with this right, 
for, says the court, you cannot litigate if you have agreed to 
arbitrate. 

There is another aspect of the potential power of an arbitration 
clause that can be mentioned and that is its capacity for keeping 
fellowship. When two men have an acrimonious dispute, the first 
thing that breaks is their sense of fellowship. There ensues an 
aloofness from each other. When there is a clause in a contract, 
one man does not have to go to another; nor does each have to 
wait until the other goes first. On the contrary, one of them 
notifies the sponsoring organization that he would like to arbi- 
trate and that organization then becomes an intercessor, making 
all arrangements and inviting (not summoning) both to meet in 
neutral, friendly surroundings. 


















ion 


We 
the 
ip. 
its 
ws 
sht 
ate 
not 
ht, 


ion 
ing 
rst 


ict, 


em 
bi- 
ing 
, in 











Commercial Arbitration 75 





Since it is true that in fully one-half of the instances where 
a clause is carried, the initial, friendly work done by the Ameri- 
can Arbitration Association results in the parties composing 
their own differences without a hearing and without an award, 
one can understand its value in keeping fellowship. 

Today the American Arbitration Association is engaged in a 
nation-wide, and a hemisphere-wide, endeavor to build this second 
line of defense by strengthening commercial goodwill—in each 
industry, between industrial groups, and between industrial 
groups of different nations. Let me give you two among many 
illustrations, widely different. 

Today through the slow process of building goodwill, the entire 
amusement industry is withdrawn from litigation. No longer do 
colorful actresses and irate stars adorn the pages of the daily 
press with their disputes. This withdrawal includes managers, 
actors, authors, playwrights, dramatists, screen stars, concert 
singers and radio artists—surely a most temperamental group. 
A basic standard contract with an arbitration clause accomplished 
this result when the level of goodwill was raised to the point 
where arbitration could become effective. 

Quite different in character is the air transport industry, which 
now settles all difficulties among its members by means of arbi- 
tration. For years the fur, textile, grain, food and other groups 
have taken the same action. These are perfect illustrations of 
a business self-regulating its trade practices through arbitration 
and having a high level of goodwill. 

This highway of goodwill by the light of arbitration is no longer 
a lonely road to travel, for the volunteers are many—and they 
are practical volunteers. In addition to the 7,000 minute men of 
commercial peace in our 1,600 cities, the National Association of 
Credit Men, the National Association of Cost Accountants, the 
State Societies of Certified Public Accountants, the American 
Trade Association Executives have enlisted and are bringing up 
their reserves to build an impregnable structure of commercial 
and inter-commercial goodwill in the United States. 

When we have brought it to a high level, we will have done 
also a high patriotic duty, for we will have brought the leadership 
in commercial peace and commercial arbitration to the United 
States. 











The Arbitration Journal 





NOTES AND COMMENT 


Arbitration Commission to Link Philippine Islands and the U. §. 
A new link in the plan to form a comprehensive system of com- 
mercial arbitration throughout the foreign trade channels of 
the Americas has been established through the formation of a 
Philippine-American Commercial Arbitration Commission, an- 
nouncement of which was made on June 10, 1940, by Mr. C. V. 
Whitney, Chairman of the newly-created Board of Liaison Offi- 
cers of the American Arbitration Association. 

The collaborating organizations which brought about this new 
unit for commercial peace are the American Arbitration Associ- 
ation in the United States and the Chamber of Commerce of 
the Philippine Islands. 

The members of the American Section are: I. F. Baker, Mgr., 
Industrial Sales Dept., Westinghouse Electric International Co.; 
John W. Baker, Pres., Philippine Refining Corp.; J. A. Coulter, 
Vice Pres., Colgate Palmolive Peet Co.; L. G. Coveney, Export 
Mgr., Pillsbury Flour Mills Co.; Robert M. Field, U. S. Steel 
Export Co.; Boies C. Hart, Vice Pres., National City Bank; 
F. H. Hillery, Pres., Manufacturers Textile Export Co.; Elvin 
H. Kilheffer, Legal Dept., E. I. du Pont de Nemours Co.; A. E. 
Rebollo, Asst. Secy., Johnson & Johnson; and D. F. Webster, 
Vice Pres., Pacific Commercial Co. 

The members of the Philippine Section are: Pedro J. Campos, 
Pres., Bank of the Philippine Islands; Horace B. Pond, Pres., 
Pacific Commercial Co.; Leopoldo R. Aguinaldo, Pres. and Gen. 
Mgr., L. R. Aguinaldo, Inc.; Salvador Araneta, Vice Pres., Iloilo- 
Negros Air Express Co.; Benito Razon, Gen. Mgr., National 
Trading Corp.; Arsenio N. Luz, Dir.-Gen., Philippine Exposition 
and Gen. Agent, National Life Insurance Co., Inc.; Pedro Sabido, 
Gen. Mgr., National Abaca and Other Fibers Corp.; Vicente 
Fabella, C.P.A., Dean, Jose Rizal College; Guillermo Guevara, 
Pres. and Gen. Mgr., Mabuhay Rubber Corp.; and Gil J. Puyat, 
Vice Pres. and Asst. Gen. Mgr., Gonzalo Puyat & Sons, Inc. and 
Pres., Rotary Club of Manila. 

The first step on the program of the Commission is the improve- 
ment of the arbitration law in the Philippines to correspond 
with the United States Arbitration Law, making arbitration 
clauses in contracts legally valid and enforceable as a means of 
promoting goodwill through trade relations. 
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In making the announcement, Mr. Whitney said: 


“With the establishment of the Philippine-American Commercial Arbi- 
tration Commission, the American Arbitration Association will carry 
arbitration facilities across the Pacific Ocean and will forge one more 
link in its plan to make trade the carrier of goodwill and the bulwark 
of peace and the American business man one of the foremost builders 
of that mental and moral defense which President Roosevelt has said is 
so important a part of national defense. 

“The Americas now offer the only workable foreign trade arbitration 
facilities in the world. They are operated through the American Arbi- 
tration Association in the United States for international trade, through 
the Inter-American Commercial Arbitration Commission for inter- 
American trade, and through the Canadian-American Commercial Arbi- 
tration Commission for Canadian trade.” 


Arbitration Activities in Southern California. An important step 
forward in a definite plan to promote and forward commercial 
arbitration in Southern California has been taken by the action 
of the Los Angeles Chamber of Commerce in the adoption of a 
resolution to cooperate with the American Arbitration Associ- 
ation in its program for this commercially important section. 
The action of the Chamber was taken following the report of 
a special committee appointed to make a survey of the situation 
and the possibility of the successful application of arbitration 
by the collaboration of the two organizations. 

Following the action of the Chamber, the Arbitration Associ- 
ation has named Maurice Carasso, head of the import and export 
firm of Maurice Carasso & Company, as Chairman of an Execu- 
tive Committee, which will act as a liaison body in the cooperative 
activities of the Chamber and the Association in carrying out 
the program, and will also cooperate with the Los Angeles Com- 
mittee of the American Arbitration Association, which is headed 
by George L. Eastman, former President of the Chamber, and 
includes Martin Gang (Secretary), Hon. Guy R. Crump, Dean 
Gordon R. Watkins of the University of California and Reynold 
E. Blight. 


Panels of Arbitrators for the Air Transport Industry. Following 
the establishment of an arbitration plan for the air transport 
industry and its acceptance by the fifteen airlines representing 
all the domestic air transport business in the United States, 
announcement of which was made in the preceding issue of the 
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JOURNAL, the American Arbitration Association and the Air 
Transport Association of America have coilaborated in setting 
up Panels of Arbitrators in the key cities, the members of which 
will be available for service as arbitrators in disputes which may 
arise between air carriers, as contemplated in the arbitration 
agreement. The Panels already named in seventeen cities thus 
far contain the names of leaders in various business and pro- 
fessional fields, all of whom will serve without compensation in 
arbitration proceedings in their respective communities. 

The cities so far represented by these Panels of Arbitrators 
are: New York, Atlanta, Boston, Chicago, Dallas, Denver, 
Detroit, Kansas City, Los Angeles, Minneapolis, New Orleans, 
Philadelphia, Pittsburgh, St. Louis, St. Paul, Seattle and Wash- 
ington, D. C. 


N. Y. Furniture Warehousemen Complete Ten Years of Arbitra- 
tion. New York furniture warehousemen continued, in the past 
year, the fine record they have established of disposing of differ- 
ences that occasionally arise out of their dealings with the 
thousands of householders whose belongings they move or store 

‘ in their warehouses. 1939 marked the tenth year of an arrange- 
ment entered into by the New York Furniture Warehousemen’s 
Association and the American Arbitration Association, under 
which the members of the Warehousemen’s Association adopted 
a standard form of contract, one of the provisions of which was 
an arbitration clause calling for arbitration of any controversies 
arising with customers, under the Rules and in the Tribunals of 
the Arbitration Association. 

During 1939, warehousemen or their customers submitted a 
total of twenty-five matters to arbitration. Of this number, 
fifteen matters proceeded to a hearing and an award. Five of 
the differences were satisfactorily adjusted by the parties after 
arbitration had been requested, and five claims were withdrawn. 


Annual Meeting of the Chamber of Commerce of the U. S. The 
28th Annual Meeting of the Chamber of Commerce of the United 
States, held in Washington April 29-May 2, 1940, was devoted 
to a discussion of the foreign trade of the United States and the 
outlook for foreign trade during and after the close of the war. 
The program for the last session included an address by Franklin 
E. Parker, Jr., President of the American Arbitration Associ- 





, = SS 


— + DO me ee 











Commercial Arbitration 19 





ation, on “Arbitration in Foreign Trade”, in which Mr. Parker 
paid a tribute to the pioneer work of the Chamber in developing 
arbitration, both in our domestic and foreign trade. 

In describing the development of arbitration in foreign trade, 
Mr. Parker contrasted the situation which existed at the close 
of the World War in 1918, when no organized arbitration was 
available for the settlement of foreign trade controversies, to 
the vastly different situation which prevails today in this field. 

“Some of us’, said Mr. Parker, “believe that the peace of the 
future will rest less upon what diplomats think and do and more 
upon ministries of commerce, finance and trade. In this event, 
commercial arbitration, which is the most stable of all amicable 
forms of settlement, will be the recognized agency for keeping 
trade routes free from disputes and may well be the agency that 
frees nations from disputes that lead to war.” 


Chinese-American Fur Arbitration. For the second time in recent 
months * the American Fur Arbitration Tribunal has been called 
upon to cooperate with Chinese fur exporters to make a survey 
and report in connection with importations of furs into the United 
States, concerning which a controversy existed at the source of 
supply in China. 

In the first case, a survey and decision upon the quality of a 
shipment of furs were made after an arbitration proceeding, 
instituted in Tientsin, had adjourned until the disputed furs 
could be examined in the United States. 

In the present case, a shipment of furs received in New York 
was found not to be in accordance with the contract, a fact ad- 
mitted by the Shanghai shipper, who granted an allowance to 
the New York buyer to cover defective quality. Before present- 
ing his claim against his source of supply in Shanghai, however, 
the shipper arranged to have a survey and report made under the 
impartial auspices of the American Fur Arbitration Tribunal, 
to be introduced as evidence in the arbitration proceeding in 
Shanghai. 


New Directors Elected. Five new Directors have recently been 
elected to the Board of the American Arbitration Association, to 
fill existing vacancies. They are: Charles A. Coolidge, Boston 
attorney; P. M. Haight, Secretary-Treasurer of the International 


* See Vol. 3, No. 2 (p. 124). 
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General Electric Company; Dr. Nathan Isaacs, of the Harvard 
Graduate School of Business Administration; Samuel D. Leides- 
dorf, of S. D. Leidesdorf & Company, and Raymond Rubicam, of 
the advertising firm of Young & Rubicam. 


New Arbitration Group Aims to Decrease Commercial Litigation. 
The American Arbitration Association has announced the crea- 
tion of a special business men’s Board of Liaison Officers, de- 
signed to decrease commercial controversies and litigation which 
have been on the rise since the beginning of the war. 

Mr. C. V. Whitney, Chairman of the Board of the Pan Ameri- 
can Airways, has been appointed Chairman of the new arbitra- 
tion board, which will be composed of representatives of the 
leading trades and professions. The aim of the board will be to 
cushion, through the use of arbitration, the ill effects of trade 
dislocation which followed the outbreak of hostilities abroad. 

The initial task of the liaison officers will be to make a survey 
of pending contract disagreements with a view towards arrang- 
ing for disputants to submit their trade grievances to arbitration 
tribunals, instead of breaking off trade relations or continuing 
action in the courts. At the completion of the survey, additional 
arbitrators experienced in the problems of particular industries 
will be added to the existing national panel maintained by the 
Association. 


First International Credit Congress. Credit men of the United 
States, whose identification with the arbitration movement and 
its systematic promotion goes back to 1912, joined with those of 
Canada in considering the part Western Hemisphere commercial 
arbitration may play in world economic readjustment, at the 
First International Credit Congress held in Toronto on May 
19-23, 1940. That was the title of an address delivered by James 
S. Carson, Vice President of the American and Foreign Power 
Company, of New York, and a Director of the American Arbi- 
tration Association, before the Congress, which was arranged 
jointly by the Canadian Credit Men’s Trust Association and the 
National Association of Credit Men (of the U. S.). In discussing 
the Hull Reciprocal Trade Program and the accomplishments of 
commercial arbitration, Mr. Carson said: 


“The first has for its heart and basic doctrine the thesis that the road 
to peace is an economic one, to be achieved through sane international 
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commercial exchanges; the second operates on the theory and practice 
that national and international security depends on keeping each coun- 
try’s commercial disputes free within itself and in relation to its neigh- 
bors, and of resorting to reason and conciliation to the extent possible. 

“Of course, there is as yet but remote connection between arbitration 
of the commercial disputes of ordinary business and those questions of a 
political and economic nature which often divide nations; but the satis- 
factory working out of the first system will hasten the advent of the 
second.” 


Survey of Arbitration in Real Estate Trade. The Committee on 
Ethics and Arbitration of the Real Estate Association of the 
State of New York, of which Stephen L. Angell is Chairman, 
has recently made a survey of the arbitration machinery of the 
Boards affiliated with the State Association, to learn to what 
extent the principles of arbitration are actively sponsored and 
in which Boards it is mandatory that all members submit differ- 
ences arising between them or between members and non- 
members to arbitration. 

Of the thirty-five member Boards replying to the question- 
naire, twenty-eight have arbitration committees and twenty- 
one require members to arbitrate disputes arising between them 
or face expulsion from membership upon their refusal or failure 
to do so. In a number of Boards this requirement to arbitrate 
is extended to disputes between members of different Boards and 
between a member and a non-member, upon the latter’s request 
for an arbitration proceeding. 

On the basis of information obtained by the Committee from 
replies to the questionnaire, it will make recommendations to the 
State Board looking to a wider use of arbitration in settling dis- 
putes arising from real estate transactions in New York State 
and the adoption of more uniform arbitration machinery by the 
various member Boards. 


Arbitration Discussed at Many Meetings. Arbitration has been 
the subject of a greater number of addresses at important meet- 
ings in the early part of this year than ever before, indicating 
to what extent it has assumed importance in domestic affairs in 
this country and in inter-American relations. Much of this atten- 
tion has been focused on arbitration as a result of the observance 
in April of the Fiftieth Anniversary of the founding of the Pan 
American Union and the designation of 1940 as Arbitration Year 
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in the Americas. Following are some of the meetings at which 
a phase of arbitration was discussed, the topic and the speaker 
who presented it: 

Herald Tribune Conference on Pan American Affairs, Febru- 
ary 15: Arbitration—A Civilian Line of Defense, by Frances 
Kellor; Meeting of the New York State Society of Certified Public 
Accountants, March 18: Arbitration in Action, by Franklin E. 
Parker, Jr., and The Accountant’s Place in Arbitration, by 
Martin Kortjohn; Herald-Tribune Conference, April 11: Arbi- 
tration and Other Aspects of Inter-American Relations, by 
Spruille Braden; Meeting of the Rotary Club of New York, 
April 11: Arbitration—The Key to Commercial Peace, by Sylvan 
Gotshal; Broadcast, Station WRUL, April 7: Arbitration—The 
Peaceful Way, by Evan E. Young; Conference on Industrial 
Relations, Queen’s University, Ontario, April 10: The Preven- 
tion and Settlement of Industrial Disputes in War Time, by 
G. V. V. Nicholls; Meeting of American Trade Association Execu- 
tives, Washington, April 29: Industrial Peace through Mutual 
Understanding, by John R. Steelman; Annual Meeting of the 
Chamber of Commerce of the United States, Washington, May 2: 
Arbitration in Foreign Trade, by Franklin E. Parker, Jr.; 20th 
Annual Industrial Conference, Pennsylvania State College, May 
17: Conciliation and Arbitration, by J. Noble Braden; Eighth 
American Scientific Congress, Washington, May 13: Arbitration 
as a Phase of the Procedure for the Settlement of Inter-American 
Controversies, by Frances Kellor; First International Credit 
Congress, Toronto, May 20: Western Hemisphere Commercial 
Arbitration May Play a Part in World Economic Readjustment, 
by James S. Carson. 





COMMERCIAL ARBITRATION AWARDS 


Determination of “Fair Average Quality”. In the fall of 1936, the 
New York firm of John Powell & Co., Inc., manufacturers of 
insect powder, were involved in a troublesome dispute with 
Mitsui & Co., Ltd., of Japan, over an importation of 235 tons of 
pyrethrum flowers, a member of the chrysanthemum family, 
widely grown in Japan and used in the manufacture of insecti- 
cides. The amount involved in the controversy was some $13,500. 
The claim of the importer was that certain shipments were below 








Oa i | i 


reese S&S YF SS te 


—— ~ 








Commercial Arbitration 83 





the standard called for in the contract, which specified that the 
flowers were to be Fair Average Quality, showing by an analysis 
of independent Japanese laboratories, agreed upon by the parties, 
not less than .9 per cent pyrethrins (the effective toxic principle). 
When the first bales arrived in New York, Powell & Co. thought 
the flowers looked too dark and their routine chemical analyses 
showed a pyrethrin content below .9 per cent. To bring the 
powder strength up to standard, they felt obliged to buy other 
flowers from Africa, at spot prices, and mix them with the 
Japanese product. 

The contention of Mitsui & Co. was that the darkness of the 
flowers was due to heavy rains on one of the islands. Mixed with 
flowers from other regions, the dark flowers naturally affected 
the color of the Fair Average Quality. Mitsui rested its case on 
the certificates from the Japanese laboratories agreed upon—the 
importer’s tests, made many weeks after packing, notwith- 
standing. 

The arbitration clause in the contracts covering the shipments 
was invoked and an arbitration proceeding instituted in the 
American Arbitration Tribunal. The three arbitrators—James 
A. Farrell, Chairman of the National Foreign Trade Council; 
John J. Watson, President of International Agricultural Corp., 
and Morris S. Rosenthal, instructor in foreign trade at Columbia 
University and Vice President of Stein, Hall & Co., importers— 
awarded in favor of Mitsui & Company as having lived up to the 
letter and spirit of the contract. 


A 3-Party Proceeding Involving the Nazi Government. In 1938, a 
contract was entered into between a mid-western U. S. publishing 
firm, on the one hand, and a Vienna publishing firm and the 
author of several famous books for children, on the other, for 
the American publication of certain of the author’s books, and 
under which the Vienna firm was to publish and sell the author’s 
books in Austria and Germany and share in the American 
royalties. 

The agreement was made about the time of the “anschluss” of 
Austria by Germany. The chain of events which followed in- 
cluded the confiscation of the Austrian publisher’s business by 
the Nazi government, the appointment of a Nazi trustee (der 
Treuhander) to administer it, the exile of the former head of 
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the publishing house to London and the removal of the author to 
Switzerland. 

As a result of this situation, the American publisher found 
itself unable to determine the real status of the foreign parties 
to the agreement and to whom monies held by it were due and 
payable, since the author, after his release from Germany, claimed 
the entire amount held in the United States on the ground that 
the contract with the Vienna publishers was voided when the 
Nazi government stopped the publication of one of the books and 
banned the sale of the others. 

Arbitration, under the Rules of the American Arbitration As- 
sociation, was provided for in the contract. Upon receipt of the 
author’s demand for arbitration, the Association immediately 
put its Rules into effect, notifying the American publisher and 
the Nazi trustee of the publishing firm in Vienna. Lists of arbi- 
trators were submitted to the parties, from which a highly 
qualified and carefully selected board was chosen. A date for 
the hearing was set, at which the Vienna firm was represented 
by its New York attorneys. The board of arbitrators decided that 
the author was not obliged to share the American royalties with 
the existing Vienna publishing firm and awarded him the entire 
amount of the royalties held in the United States. 














INDUSTRIAL ARBITRATION" 


ARBITRATION SUPPLANTS STRIKES IN STOPPING 
TEXTILE “STRETCHOUT” 


BY 
SOLOMON BARKIN { 


THE dread of the irresistible machine recurrently has provoked 
open revolt by workers. Labor frequently attempted to block the 
path of mechanization and obstructed the introduction of ma- 
chines. As the wreckage mounted, the resentment grew and 
economic insecurity deepened, outbreaks became more numerous 
and, at times, violent. The revulsion against scientific manage- 
ment expressed itself in the same manner and with equal and 
at times greater violence. 

In the American textile industry the machine became a prob- 
lem during the twenties, coincident with the intensification of 
competition and the introduction of the multi-loom system and 
so-called scientific management. Shattering the position and 
security of the weaver, a most skilled employee, these changes 
kindled widespread discontent. The threat of the “stretchout’’, 
a term affixed to all changes in work assignment, regularly re- 
leased the pent-up dissatisfaction of the textile worker with his 
own lot and precipitated strikes, particularly in the South where 
this discontent had been accumulating over some three decades. 
The southern textile strikes during the late twenties and the 
early thirties were rooted in the protest against the “stretchout”’. 

The depression of the thirties intensified employers’ efforts to 
reduce costs and jobs were extended. Manufacturers employed 
engineers for advice on how much new work could be assigned to 
employees to take up the slack in job extension over the last 
decade, or experimented with larger job loads without prelimi- 
nary studies through instructions for sweeping job changes to 
their supervisors. Their maximum was the employees’ tolerance. 
In either case unrest followed. 


* Court decisions relating to industrial arbitration will be found in the 
section on Arbitration Law, beginning on p. 104. 
+ Director of Research, Textile Workers Union of America. 
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The NRA textile code attempted to meet the workers’ protest pr 
against the “stretchout” by prohibiting “any improper speeding pr 
up of work (stretchout)”. Realizing that such vague language fo 
was unsatisfactory, a three-man board was constituted to work lis 
out a system of industrial relations to handle these questions. fe 
This board, however, failed. Its membership and methods, the sti 
lack of union organization and the concurrent intensification of Si 
employers’ efforts at “stretchout’” doomed this attempt. The dis- mi 
satisfaction with the new job assignments grew so intense that lal 
the 1934 general textile strike resulted. It found its roots pri- pr 
marily in the South. Workers spontaneously revolted against sp 
ehanges in workload, the excessive tasks assigned to them, the me 
autocratic and impersonal manner in which they were applied $0) 
and the prevailing indifference to the workers’ fate. Government pr 
machinery established in 1935 to resolve these individual work- of 
load disputes also failed. Many employers fought collective bar- th 
gaining; the workers were inadequately organized, these boards 80 
were inadequately conceived and narrowly circumscribed; the as: 
NRA was invalidated; and there was no national economic pro- 
gram for textile labor. ha 

The problem remained unresolved. The collapse of the NRA C0) 
left textile labor without a centralized agency for reviewing the th: 
“stretchout”. The fear of the machine persisted. Workers con- th 


tinued to identify more machines and efficiency procedures with 


an 
less jobs, no personal or monetary benefits, loss of bargaining th 
power, demotions, disappearance of all hope for advancement dit 
and economic insecurity. The advantages of mechanization bla- de 
tantly listed over radios remained remote; the casualties and un 
suffering are immediate, visible and personal. The worker saw an 
in these changes the cause of an increasingly chronic unemploy- as 
ment problem. Government and industry have taken only the th 
first steps toward assisting the victims of industrial progress; sty 
and few to assure more permanent jobs for the displaced and of 
unemployed. Labor has few reasons under these circumstances gr 
to facilitate the application of more efficient machines or we 


procedures. 

Employers, in their eagerness to secure competitive equality 
or advantages, continue to press for larger job assignments. Con- 
vinced of their economic necessity, many have introduced them 
without reference to the workers’ reaction. Others have at- 
tempted to mollify their employees by reassuring them that the 
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proposals could not be characterized as “stretchout”, since the 
proposed tasks resulted from careful study and could be per- 
formed without excessive strain. Employers who failed to estab- 
lish an adequate technical basis for the new jobs or had made 
few tests to assure satisfactory operation generally precipitated 
strikes. The others were certain to face industrial disorder. 
Since the greater number of employers merely copy work assign- 
ment in other plants which they superficially consider to be simi- 
lar and competitive and introduce them by blunt orders without 
preparation or explanation, unrest in the textile industry is wide- 
spread. Few textile employers have been circumspect in their 
methods or have taken many pains to assure their employees 
some benefits for their higher productivity or to offer them any 
protection against the hazards of larger workloads. The problem 
of “stretchout”, therefore, has been a real and continuing one in 
the textile industry. The worker has faced it and has constantly 
sought means of controlling the process of extending job 
assignments. 

Union organization has been the only agency which workers 
have devised for meeting this threat and problem. They have 
come to realize that stabilized industrial practice can come only 
through extensive unionization. Their immediate objectives, 
therefore, have become organization to control the malpractices 
and evils accompanying the extension of work assignment and 
the assurance of as much protection as possible to the workers 
directly affected. The Textile Workers Union of America has 
developed a number of general practices aimed to assure a full 
understanding of these changes by workers, to prevent abuses 
and excessive workloads, to secure direct advantages to labor 
as well as protection for workers at their jobs and to mitigate 
the effects of the introduction of new machinery, procedures, 
styles or products. The result has been an orderly introduction 
of these changes with some reconciliation of the interests of all 
groups within the framework of the competitive system. The 
workers have been fully protected; and justified changes have 
been advanced. Labor has learned that control of these changes 
isa better guarantee against undesired results than undying and 
futile opposition to the individual machine. Together with this 
constructive review of the individual installations, labor is de- 
veloping a national economic program designed to deal with the 
more fundamental economic problems created by the increasing 








88 The Arbitration Journal 








use of more productive equipment and procedures. The long term 
social effects of increased mechanization can be dealt with only 
through our national legislative agencies. In adopting this policy 
concerning the individual installation, labor looks to manage- 
ment to share with it the responsibility of solving the broader 
problems. 

In organized mills, labor believes that management, rather 
than labor, should initiate changes in equipment and processes. 
However, unions have been known to insist on more efficient 
methods and equipment where such changes were necessary for 
the survival of an individual concern. The Textile Workers 
Union of America generally has sought to establish the following 
procedures for the handling of proposed changes. Any recom- 
mendation proposed by an employer must be submitted to the 
union in writing, in advance of the installation. Such a state- 
ment usually contains an outline of the mechanical changes pro- 
posed, as well as reasons necessitating new work assignments. 
When these proposals involve minor changes and are due pri- 
marily to deviations from the basic norm in the contents of jobs 
without changing the standards, employers customarily proceed 
with these changes unless the union interposes an objection. In 
the latter instance, negotiations are carried on in the manner 
described. 

The employer’s proposals are carefully weighed by the general 
union committees, together with the representative of the em- 
ployees directly affected by these changes. When the new work 
assignments are posited on the existence of similar work assign- 
ments in competitive mills, the employee committee secures data 
on current practices in the industry from the research depart- 
ment of the national union. Fully prepared to discuss these 
proposals with data on competitive mills and the knowledge of 
conditions in their own plant, union committees then negotiate 
with management on the proposed changes. The criteria com- 
monly employed are the economic necessity for the changes, the 
ability of the workers to perform the proposed job, the share of 
the savings to which the workers are entitled, and protection 
assured the workers against displacement or demotion. 

All too frequently management or its engineers make improper 
job assignments. The conditions affecting work in a textile mill 
are too numerous and varied for outside observers fully to 
comprehend their effects. The workers’ intimate knowledge of 
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these conditions proves invaluable in correcting extravagant and 
improper employer proposals. Suggestions based on competitive 
practice which are either exceptional or have proven to be un- 
successful are also usually ruled out. These negotiations between 
management and union representatives invariably result in the 
reduction of original proposals to a list of new job assignments 
consisting of those acceptable to both parties and those concern- 
ing which there is some difference of opinion between manage- 
ment and the union committee. Unions throughout these pro- 
cedures keep their own constituency fully appraised of the 
progress of these negotiations and the union’s recommendations 
and changes. The union’s actions are, in the final instance, 
subject to approval of the entire local labor group. 

Where there are jobs on which no agreement has been reached, 
they are referred to an arbitration board consisting of one repre- 
sentative of the union, usually a person intimately acquainted 
with industry’s technology, and a representative of the employer, 
customarily an engineer. A third party is chosen for this board 
by the two partisan representatives or by an outside body such 
as the American Arbitration Association or the United States 
Conciliation Division of the United States Department of Labor. 
The third party is ordinarily a technician. This body holds 
hearings at which the management makes its proposals and offers 
its evidence justifying the proposal; the union offers its testi- 
mony and objections. The committee usually visits the specific 
job and may make current studies to guide its decision. The final 
decision ordinarily segregates the disputed jobs as between those 
which are to be accepted immediately and those subject to trial 
operations before permanent standards are to be fixed. The 
arbitration board also deals with such questions as wages for 
new jobs; promotion; demotion; seniority rights; guarantees of 
employment; dismissal wages, and similar issues. 

As for the jobs assigned to trial operation, the board prescribes 
the terms and conditions for the test. Customarily the experi- 
mental period is ninety days. The board usually prescribes the 
records to be kept during the period; frequently makes job 
studies; and continues jurisdiction over the operation for the 
entire period. At the end of the test, both the local management 
and the union may negotiate an understanding concerning these 
disputed jobs. Otherwise, these are again submitted to the board 
for consideration and final determination. 
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The entire procedure as outlined above has many distinct 
values. While it appears long and drawn out, in actual practice 
the process actually shortens the deliberations since all parties 
become acquainted with the steps to be followed and know that 
the differences will finally be resolved. There is, in time, a 
greater disposition for the parties to study these problems 
directly and to resolve them with little reference to outside 
parties. In the second place, future negotiations between the 
union and the management are facilitated, as early arbitration 
decisions establish a common law to guide future adjustments. 
They prescribe the principles to be followed. In the third place, 
criteria are provided for the determination of the appropriate- 
ness of a change; the size of a job; the means of adjusting jobs 
to individuals; the protection to be given workers against dis- 
placement and insecurity, and the amounts of additional compen- 
sation to which workers are entitled. The arbitration procedure 
aids in the development of understanding and confidence and 
regularizes collective bargaining relations. It facilitates the in- 
troduction of intelligent and rational consideration in place of 
violent and arbitrary dicta. It bridges the space between auto- 
cratic or benevolent industrial relations and democratic collective 
bargaining. The systematic review of problems of job assign- 
ment naturally has prompted very searching questions as to the 
criteria for determining proper job assignments. As a result, 
plans are now afoot for some fundamental investigations on 
this subject in the textile industry. 

The above procedures are common practice in most plants 
under contract with the Textile Workers Union of America. 
These have promoted technical progress and industrial under- 
standing. They have facilitated adjustments to technological 
progress, as well as protected the worker against improper 
changes and assured the employees directly affected some of the 
benefits and guarantees against displacement. Various methods 
have been developed for mitigating the effects of technological 
change. The orderly handling of these problems under a system 
of collective bargaining making provision for the ultimate 
arbitration of differences has opened the road for freer and pro- 
founder consideration by both management and labor of the 
fundamental economic problems created by an increasingly 
efficient and productive machine and power age. 
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NOTES AND COMMENT 


Amendment to New York Arbitration Law Affects Labor Agree- 
ments. On April 29, 1940, Governor Lehman signed a bill “‘to 
amend the New York civil practice act in relation to arbitration 
agreements and submissions to arbitrate”, which is of great 
importance both to management and labor unions entering into 
labor contracts. The Bill, jointly introduced by Senator Schwartz- 
wald and Assemblyman Ives, became effective immediately. By 
amending Section 1448 of the New York C. P. A., it opens an 
entirely new field to arbitration by making enforceable, under 
the arbitration law, any controversy between employers or a 
group of employers and employees or unions, dealing with rates 
of pay, services, hours of employment or other terms and condi- 
tions of employment. Following is the text of the new provision 
which was added to the first paragraph of Section 1448 of the 
New York Arbitration Law (Art. 84 of the C. P. A.), upon 
Governor Lehman’s approval of the Bill: 





“A provision in a written contract between a labor organization, as 
defined in subdivision five of section seven hundred one of the labor law, 
and employer or employers or association or group of employers to settle 
by arbitration a controversy or controversies thereafter arising between 
the parties to the contract including but not restricted to controversies 
dealing with rates of pay, wages, hours of employment or other terms 

| and conditions of employment of any employee or employees of such 

| employer or employers shall likewise be valid, enforceable and irre- 
vocable, save upon such grounds as exist at law or in equity for the 
revocation of any contract.” 


Before this amendment was passed and under a decision in 
the Matter of Buffalo Erie Railway Co. v. Amalgamated Associ- 
ation*, an arbitration clause in a labor contract was enforceable 
only as to a specific controversy arising under the contract; but 
any question affecting a revision or remaking of the contract 
itself (which a change in wage rates was construed to be) was 
held not to come within the terms of the arbitration law. The 
amendment now brings these matters within the scope of the 
arbitration law and makes arbitration clauses concerning the 
fixing or adjustment of wage scales and similar matters specifi- 
cally enforceable. 
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*250 N. Y. 275 (1929). For a discussion of this case, see The Legal En- 
forceability of Agreements to Arbitrate Labor Disputes, by Osmond K. 
Fraenkel, 1 ARBITRATION JOURNAL 360. 
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Bill to Establish U. S. Mediation Board Introduced in Senate. On 
February 19, 1940, Senator Robert F. Wagner (of New York) 
introduced in the Senate a “U. S. Mediation Bill”, the purpose 
of which is to supplement the Government’s existing labor ser- 
vices by providing a three-man board to assist employers and 
employees in settling their labor problems by direct negotiation, 
mediation and voluntary arbitration, thus filling more completely, 
it is expected, the role now performed by the Conciliation Service 
of the U. S. Department of Labor, in which it would be 
established. 

The Bill carries no penalties and no compulsion and does not 
provide for subpoena powers nor for a waiting period before 
strikes or lockouts may be called. Its processes would be entirely 
voluntary and are described by Senator Wagner as designed as 
an essential step in the fullest development of Federal machinery 
to achieve a maximum of industrial peace within the framework 
of the American system. 


State Board of Mediation Takes Over Additional Duties. A Bill 
abolishing the Bureau of Mediation and Arbitration of the New 
York State Department of Labor and transferring its functions, 
powers and personnel to the State Board of Mediation was re- 
cently signed by Governor Lehman, becoming effective as of 
July 1, 1940. This coordination of the work of the two State 
agencies in the field of mediation and arbitration follows a 
recommendation made in the report submitted to the Legislature 
early this year by the New York State Joint Legislative Com- 
mittee on Industrial and Labor Relations, of which Assemblyman 
Irving M. Ives is Chairman. 


Arbitration in Newspaper Guild Agreements. Collective Bargain- 
ing by the American Newspaper Guild is the subject of an 
analysis prepared by Abraham Weiss, of the U. S. Department 
of Labor, for the MONTHLY LABOR REVIEW * for April, 1940. 
Since the Guild was formed in 1933, it has secured signed con- 
tracts with 140 newspapers, wire services and weekly magazines, 
78 of which, covering approximately 10,000 workers, are sum- 
marized by Mr. Weiss. 


* Vol. 50, No. 4, p. 825. 
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The analysis discloses that, contrary to the usual practice, less 
than 15 per cent of these agreements provide for arbitration of 
disputes which cannot be settled by negotiations between the 
parties. In those agreements providing for arbitration, the com- 
pany and the union each name from one to three representatives 
to compose the bi-partisan board. The impartial chairman is 
then chosen by the committee. In a few cases the impartial 
member is not added unless the board is unable to reach a deci- 
sion. If the parties are unable to agree on the person to act as 
impartial member, two agreements provide for selection by lot 
from a list of names; one specifies the American Arbitration 
Association; two the United States Conciliation Service or the 
Secretary of Labor; and one a local judge. 

Guild agreements do not contain clauses prohibiting strikes 
or lockouts during the life of the agreement. In the absence of 
arbitration provisions, therefore, the peaceful settlement of dis- 
putes depends upon the success of joint negotiations. 


Three Years of Arbitration of Disputed Medical Bills.* The 26th 
Annual Report of the Compensation Insurance Rating Board, 


submitted by Leon S. Senior, its General Manager, states that 
1,067 cases were filed during 1939 with the Arbitration Division 
for the settlement of differences arising concerning medical bills, 
956 in the metropolitan area and 111 in the upstate area. 63 
arbitration sessions were held in various parts of the state, in 
which 742 matters were disposed of by arbitration proceedings, 
and 311 cases were settled by the parties before hearings. Among 
the grounds advanced by carriers and employers for objections 
to bills were that treatments were excessive or were not indicated, 
that required authorizations were not secured, that fees were 
excessive and other reasons. 

Since January, 1937, when the first session of the newly 
created Arbitration Division was held, 2,152 cases involving 
disputed amounts totaling $194,669.40 have been referred to it, 
of which the sum of $107,784.56, or 55.4 per cent, was awarded. 

Other types of cases coming before the Arbitration Division 
included disputed hospital bills, the improper transfer of medical 
cases from one physician to another, the need for further medical 
treatment and complaints of imperfect hospital service. 


* See Arbitration of Disputes on Medical Fees, by Leon S. Senior, 1 Ars. 
JOURNAL 51. 
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Labor Relations at the New York World’s Fair. Labor relations 
at the New York World’s Fair got off to a more favorable start 
upon the reopening of the Fair this year than was the case when 
the Fair opened in 1939. Both the International Brotherhood of 
Electrical Workers and the Building and Construction Trades 
Council, in which many troublesome differences with Fair offi- 
cials arose last year, entered into agreements with the Fair 
Corporation in February which specifically ban strikes or lock- 
outs and provide for arbitration in the event labor disputes occur. 
It was also announced that the Fair Corporation had established 
a new department of labor relations, which will act as a buffer 
between unions and exhibitors if and when differences arise. 


“Labor Relations College” Started by Factory. A “labor relations 
college’, with more than 200 union and management executives 
enrolled as students in a course to promote employee-union and 
management cooperation and a better understanding of each 
others problems and functions, was inaugurated early in March 
of this year by the Oakland (Cal.) plant of The Paraffine Com- 
pany, Inc., with the endorsement and cooperation of labor leaders 


and industrial officials. The faculty is composed of labor leaders, 
university professors, industrial executives and editors, and one 
two-hour session will be held weekly for forty weeks. 


Conference on Canadian Industrial Relations in Wartime. A con- 
ference on industrial relations in connection with the war and 
the wartime problems with which Canada is now confronted 
was held at Queen’s University, Kingston, Ontario, April 10-12, 
1940, under the sponsorship of the Industrial Relations Section, 
School of Commerce and Administration. Among the papers 
presented at the Conference was one by G. V. V. Nicholls on 
“The Prevention and Settlement of Industrial Disputes in War- 
time”, in which Mr. Nicholls summarized the existing machinery 
for the settlement of disputes, both under Federal Statutes and 
under Provincial legislation. In his address Mr. Nicholls said: 
“We have now been at war for seven months and the percentage of 

the 660,000 employees in Canadian industry who have shown dissatis- 
faction with their conditions of work is negligible. Further, if the war 
proves as critical as it well may, there is every reason to believe that 
employers and employees alike will feel it their duty to make a special 
effort to adjust any differences amicably. Otherwise, not only would the 
country’s war effort be hampered, but the problems of post-war adjust- 
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ment would be complicated. No one will dispute the proposition that 
everything possible must be done, by removing their causes, to prevent 
strikes and lockouts during the present war. 

“Machinery for the conciliation or arbitration of labor disputes is of 
two types—private and public. In both respects Canada is, I think, 
better equipped than she was during the last war. By private concilia- 
tion or arbitration I mean that method of peaceful settlement that is 
provided by the parties themselves and not by the state. I believe that, 
generally speaking, effective self-regulation is preferable to govern- 
mental regulation. For one thing, the arbitral machinery established 
can be varied to meet the needs of the industry concerned. Then I think 
that the spirit of compromise, of give and take, without which no ma- 
chinery for the peaceful settlement of labor disputes will work, however 
theoretically perfect it may be, is more likely to be present where the 
parties to the dispute have themselves set it up.” 


Trend to Peaceful Settlement of Labor Difficulties. The peaceful 
settlement of labor difficulties appears to be the trend of 1940, 
according to an article in Business Week,* which cites the 
number of important negotiations being conducted between 
management and labor with a view to smoothing out difficulties 
and reaching peaceful solutions. 

Along this trend, Minneapolis reports the successful function- 
ing of its working plan of collective bargaining and mediation, 
with no strikes nor lockouts taking place in the first quarter of 
1940. Much of the credit for this result is given to the Minnesota 
Labor Relations Act, which provides for a mandatory waiting 
period of ten days before either a strike or a lockout can be 
called, during which time the State Labor Conciliator goes into 
action in an effort to bring about a settlement. 

Toledo’s Industrial Peace Board continued its successful work 
in 1939, during which time it settled 23 labor disputes without 
any loss of work, bringing to 157 the total of disputes in the 
settlement of which the Board has participated since its 
establishment. 

The San Francisco Employers’ Council, with 1,628 members 
and 22 affiliated groups of employers, in its first year of oper- 
ation ending February 12, 1940, discloses that the Council served 
1,637 San Francisco concerns employing 56,185 persons, in 
matters affecting labor relations—negotiating 106 contracts, ad- 
justing 67 complaints, conducting 8 arbitrations involving 154 
companies and performing various other services. Of the 39 


* February 24, 1940, p. 36. 
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strikes in San Francisco in 1939, 12 were confined to the water 
front and in only 3 instances did strikes occur after the Council 
had undertaken negotiations looking to the settlement of the 
disputes. 

In Rhode Island, the Division of Labor Relations increased its 
activities and personnel in 1939, placing emphasis on maintaining 
an orderly procedure in settling industrial controversies. There 
were 21 strikes reported to the Department of Labor during 1939, 
a decrease of 36 per cent as compared to 1938, and a decrease of 
19.5 per cent in the number of workers affected. In one of the 
most serious disputes in 1939, involving trucking companies and 
their employees in Rhode Island, Connecticut and Massachusetts, 
the Labor Departments of the three states cooperated with the 
U. S. Department of Labor in bringing about a satisfactory 
settlement. 

The Bureau of Mediation of the Pennsylvania Department of 
Labor and Industry, in its report for 1939, also calls attention to 
a marked improvement in labor relations between employers and 
employees, as indicated by the number of agreements entered 
into which provide for the arbitration of differences as proof of 
the good intentions of the parties and their desire to live up to 
the provisions of their contracts. During 1939 the Bureau was 
successful in settling 53 controversies before they reached the 
strike stage and in bringing about an early termination of 101 
strikes and 2 lockouts. 





INTER-AMERICAN COMMERCIAL 
ARBITRATION 


ARBITRATION AND OTHER ASPECTS OF INTER- 
AMERICAN RELATIONS * 


BY 
HON. SPRUILLE BRADEN, 


Ambassador of the United States to Colombia 


IN a world elsewhere tragically disrupted by wars and the menace 
of even greater strife, it is significant and very encouraging that 
the Western Hemisphere dedicates this day to the great work 
of inter-American arbitration. 

It is momentous that our neighbors, to the South, and we have 
slowly but surely established an American Peace System, which 
now functions effectively with immeasurable benefits to approxi- 
mately one-quarter of a billion souls who dwell in the Western 
Hemisphere. 

The occasions—I would call them excuses—for international 
dissensions in the New World have been no less frequent, potent 
and acute than in the Old. Yet within the period of independence 
of these countries, there have been only four major inter- 
American wars, whereas Europe in this same time has been torn, 
racked and thrown into confusion and despair by one conflict 
after the other. 

It is claimed that on this Hemisphere we easily can keep the 
peace because of our great unoccupied land expanses, our wealth 
of raw materials and our freedom from over-population or any 
need for colonies. These claims are specious. The four major 
American wars, and for that matter probably most of our 
other international dissensions, have been caused by territorial 


differences. 
* * * * 


What then is the new element or catalytic agent that has 
created and sustains the new-born American Peace System? It 


* Excerpts from address delivered on Thursday, April 11, 1940, at the 
Third Inter-American Conference of the New York Herald-Tribune. 
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is that our peoples have so ingrained a passion for collective and 
individual freedom as will not willingly brook for long selfish 
appetites of an unprincipled leader nor accept the untruths of 
their pernicious and poisonous propaganda. Our yearning for 
peace and the brotherhood of man may not be denied to us. 
These twenty-one republics, in the crucible of their international 
relationships, have fused together such ingredients as good faith, 
tolerance, collaboration and the will for liberty and democracy. 
Hence, just as an atom of oxygen added to two of hydrogen 
results in a totally dissimilar and far more essential substance, 
so these ingredients do combine sympathetically to form an in- 
dispensable system, which, by happy inspiration, is called the 
Good-Neighbor Policy. 

A fundamental of that policy is the pacific adjustment of all 
disputes, large and small, since many disputes apparently in- 
consequential, if not stopped at their beginnings, can, like the 
virus of some dread disease, spread to dangerous and even 
destructive proportions. Therefore, arbitration, which has so 
generally proven a most valuable and efficient instrument, is now 
commonly accepted and employed throughout the Americas. Its 
principles repeatedly have been analyzed and advanced in Pan 
American Conferences since the one called at Panama by Simon 
Bolivar in 1826. Three of the southern republics, in their consti- 
tutions, provide for the arbitration of international disputes 
before recourse may be had to arms. 

Arbitration provisions form an essential part in the imposing 
series of multilateral agreements which implement the American 
Peace System. They are included in most of the more important 
bilateral treaties between many of the countries as, for instance, 
the Treaty of Non-aggression, Conciliation, Arbitration and 
Judicial Settlement solemnly concluded by Colombia and Vene- 
zuela on December 16, 1939. They have played a role in many 
of the negotiated settlements of inter-American differences in 
recent times such as those of the Chaco and Tacna-Arica. 

The arbitration of political dissensions among countries of the 
New World furnishes a long record of constructive accomplish- 
ment, measurable in terms of the human lives saved and of happi- 
ness created. That record, in spite of some faults and mistakes 
that have appeared, amply justifies the policies we have pursued 
and warrants their continuance with improvements and correc- 
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tions as we go along, for our common benefit and for the example 
we give to the World, so constantly growing smaller. 

Less spectacular and less immediately dang“rous than discords 
between Governments are those arising between persons, firms 
and corporations of our different countries. Nevertheless, it 
would be unwise and even perilous, perhaps, to neglect their 
accommodation, since they too can grow to serious proportions, 
and in any case they may spawn resentments and animosities 
which prejudice the broader relations and friendships between 
our peoples. This latter contingency becomes increasingly pos- 
sible in our day, when international affairs are so closely tied to 
commerce, finances and economics. Therefore, sincere and serious 
efforts looking to the solution of business dissensions and mis- 
understandings among our peoples are necessary to that mutual 
prosperity, goodwill, respect and trust between nations that we 
so ardently desire. 

For its successful endeavors in this field of arbitration, the 
Inter-American Commercial Arbitration Commission merits our 
hearty thanks and applause for what they already have achieved 
and our own best wishes for their progress continuously toward 
even higher and broader planes of action. 


* * * * 


The procedure of international arbitration requires that there 
be (1) agreements to arbitrate; (2) selections of impartial and 
competent persons or commissions to serve; (3) opportunities 
for the parties to be heard; (4) just decisions and (5) adherence 
by all concerned to the international law of civilized nations. 
These essentials, under the multilateral pacts of the American 
Peace System, are fully implemented and are closely linked to 
the processes of mediation and conciliation. Thus, clearly, for 
the operation of our design for pacific adjustment of disputes 
there must exist observance of treaties, integrity by the parties 
and of the arbitrators, cooperation between the three, and with 
a spirit of tolerance, respect for law and a renouncement of 
violent acts or gestures. 

The degree in which these requirements are accepted and bind- 
ing on this hemisphere is, in itself, a measure of the vitality and 
sincerity of our inter-American relations. 
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In this awful moment of world travail, from which each and 
every one of us will suffer, it is timely and entirely beneficial to 
repeat the definition of the Good-Neighbor Policy. 

“The neighbor who resolutely respects himself and, because he does so, 
respects the rights of others, the neighbor who respects his obligations 
and respects the sanctity of his agreements in and with a world of 
neighbors.” 

Seven years have passed since President Roosevelt uttered 
those words. The principles he then enunciated have been tested 
by war, intrigue, and darkest depression and yet they synthesize 
—as truly today as when they were first said—the spirit of 
cooperation and community of interest which characterize those 
New World nations. 

om ok * * 


The underlying ideal and virtue of this policy is that it is and 
will be a living program replete with solid accomplishment and 
that it rests on the principles of liberty and democracy. It pro- 
motes reciprocal sympathy and fellowship between equals, each 
of whom, however confident of himself, allows for the short- 
comings of others and with dignity respects the other’s rights 
and person, proclaims his virtues and, with head erect, declares 
to all the world the staunch friendship which binds them together. 


* * * 


A building made of these materials will endure and I firmly 
believe that the development of the American Peace System 
marks the beginning of a new and happier epoch in the evolu- 
tionary progress of humanity. 


A BIRD’S-EYE VIEW OF 1940 INTER-AMERICAN 
COMMERCIAL ARBITRATION ACTIVITIES 


1940 may go down in the history of arbitration in the Western 
Hemisphere as the year in which arbitration evolved from a 
practical and civilized convenience for the settlement of contro- 
versies, to an important means of national and hemisphere 
defense. For nothing separates people and nations as much as 
unsettled disputes, large or small; and nothing is as effective in 
the settlement of disputes as arbitration. Never was unity in 
the Western Hemisphere as much needed as at the present 
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moment, and the opportunity of arbitration to be of service is 
as great as is the responsibility of inter-American business to 
use this method and to resort to facilities which in themselves 
bring about a better understanding and a friendlier attitude. 

That arbitration was included as a part of the celebration of 
the 50th anniversary of the Pan American Union, by the setting 
aside of April 11 as Pan American Arbitration Day, that it was 
included on the program of the Eighth American Scientific 
Congress, that it was the main subject of one, and included in 
all, of the Inter-American Conferences sponsored by the New 
York Herald-Tribune, that it was discussed by Chambers of 
Commerce and other organizations throughout the country dur- 
ing Pan American Week, all point to its increasing interest and 
importance. It may be added that many publications devoting 
special issues or special space to Pan Americanism included 
articles on arbitration during this period, among them being 
the Supplement of the New York Post of April 11, the Pan 
American Union number of Think, the April 6 issue of Commerce 
Reports, the April issues of the Comparative Law Series, the 
American Import and Export Bulletin, Brazil, Colombia and 
the March issue of Ecuador. 

In setting aside the date of April 11 as Pan American Arbi- 
tration Day, Dr. Rowe, Director General of the Pan American 
Union, made the following statement: 

“In the political relations between the American Republics, pacific 
settlement of international problems has been a guiding principle. The 
Inter-American Commercial Arbitration Commission has undertaken to 
extend this principle to the economic life of the Continent and to this 
end adequate machinery has been pxovid-d for the arbitration of com- 
mercial differences. It is most appropriate, therefore, that during the 
week that commemorates the Golden Jubilee of the Pan American Union, 
a special day be set aside for commercial arbitration.” 

The Commission also had a part in the celebration of Pan 
American Week in Washington, when its Medal for Distinguished 
Service in the Cause of Inter-American Peace was presented to 
Dr. Rowe by the Hon. Spruille Braden, Ambassador of the United 
States to Colombia, and Honorary Chairman of the Commission. 
In presenting the Medal, Ambassador Braden gave recognition 
to the leadership of Dr. Rowe in the following words: 

“We are met in this manner, solemnly and sincerely, to record the deep 


appreciation of each and all our Commission members for the deter- 
mined and very effective inspiration and support you have given to the 
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cause of commercial arbitration on this hemisphere. Quietly, but unre- 
mittingly, you have labored for more than twenty years to advance the 
principle that all differences, large or small, may be accommodated 
pacifically and as one of the pioneers in this organization of commercial 
arbitration, I would be derelict in my duties if I did not now declare 
that the very existence of the Inter-American Commercial Arbitration 
Commission is measurably due to your own wise and helpful counsel and 
encouragement.” 

The Inter-American Commercial Arbitration Commission 
opened a special headquarters for Pan American Week, and with 
the cooperation of the Pan American Union, the Latin-American 
Consulates, Information Bureaus and Chambers of Commerce in 
New York City, made available to business and educational 
organizations a large and varied collection of literature on Pan 
American activities. 

The headquarters were also used for a variety of meetings, 
including a special symposium on commercial arbitration for 
business men, lawyers and students. 

The wide attention drawn to arbitration was reflected in the 
number of matters which have been, or are now pending before 
the Commission. They involve such varied questions as the value 
of the services of an agent, fairness in the cancellation of an 
agent’s contract, quality of cotton thread, sale and purchase of 
stamps, efficiency of machinery, mistakes in shipping, in countries 
including Argentina, Brazil, Ecuador, Guatemala, El Salvador 
and Venezuela. Over half of these cases are claims of Latin- 
Americans against parties in the United States and the balance 
are either claims of United States business houses against Latin- 
Americans, or differences between two Latin-American firms. 

Several of these claims are not strictly arbitrable, but involve 
certain practices which, if continued, might give rise to suspicion 
and distrust. To avoid such situations, it seemed especially 
important to protect buyers in Latin-America from unfair trad- 
ing practices which may be resorted to by some exporters from 
the United States. To aid in such protection, a Clearing Com- 
mittee was established by the Inter-American Commercial Arbi- 
tration Commission in cooperation with the National Association 
of Credit Men and the Better Business Bureau of New York, 
with the New York District Office of the Bureau of Foreign and 
Domestic Commerce cooperating in an advisory capacity. The 
Chairman of the Committee is Kenneth H. Campbell, Manager, 
Foreign Credit Interchange Bureau of the National Association 
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of Credit Men, and its members are leading representatives of 
foreign trade organizations and publications. 

The organization of the Inter-American Commercial Arbitra- 
tion Commission is progressing also in the other American Re- 
publics. On Pan American Arbitration Day, Ambassador Braden, 
chief speaker at the Third Inter-American Conference of the 
New York Herald-Tribune, announced to an audience of over 
2,000 that word had just been received from Colombia of the 
establishment of panels of arbitrators in 8 cities and that now 
over 120 leading business men in Colombia are ready to give their 
services under the Rules of the Commission, in the arbitration 
of commercial differences. 

The educational work of the Commission continues over the 
summer at Inter-America House at the New York World’s Fair. 
This building, under the Chairmanship of James S. Carson, with 
Thomas J. Watson as Honorary Chairman, and a distinguished 
Committee heading its work, provides a center for the direction 
and coordination of inter-American interests and programs at 
the Fair. It houses the exhibits of the Pan American Union and 
cooperating in its work are foreign trade organizations, educa- 
tional and travel institutions, women’s clubs and others, thus 
giving it a wide scope in the cultural and commercial fields, as 
well as in the field of hospitality. 

And so inter-American arbitration is utilizing the innumerable 
existing channels through which goodwill may flow, and build- 
ing new channels of its own to raise the level of goodwill to a 
point where it will be above and beyond attack as a protection 
to the unity of the Western Hemisphere. 












ARBITRATION LAW 


WHAT IS A “FINAL ORDER” UNDER THE NEW YORK 
ARBITRATION LAW? 


BY 


ROBERT R. BRUCE * 


A COMMENT ON 


Bernson Silk Mills, Inc. v. M. S. Siegel & Co., Inc. 


ALTHOUGH on the statute books and effective for two years from 
September 1, 1937, to August 31, 1939, enforcement has been 
denied the notice provisions of former Subd. 2, Section 1458, 
C.P.A., in every case presented to the Court of Appeals involving 
that statute. The first case (Schafran & Finkel, Inc., v. M. Lowen- 
stein & Sons, Inc., 280 N. Y. 164) was widely construed as 
holding the particular subdivision of Section 1458 invalid for 
want of due process. The decision in the second case indicates 
that the Court of Appeals merely intended to hold the particular 
notice involved in the Schafran case insufficient and the statute, 
therefore, not operative in that instance (Matter of Hesslein 
Co. v. Greenfield, 281 N. Y. 26; 16 N. Y. UNIV. L. Q. REV. 641-4; 
52 Harv. L. REv. 1173-4). 

In both the Schafran and Hesslein cases the notices served 
made no mention of the provisions of Subd. 2 and failed com- 
pletely to advise the adverse party of the consequences of a 
default. In the Bernson case, the third and apparently last case 
to go to the Court of Appeals under former Subd. 2 before the 
amendment effective September 1, 1939, the notice not only 
specified the contract pursuant to which arbitration was sought 
and the details of the controversy, but also stated explicitly that 
it was served pursuant to Subd. 2 of Section 1458 and set forth 
the full text of the statute. It could hardly be said that the 
adverse party was not advised of its rights. 


* Member of the New York Bar and of the Law Review Committee of THE 
ARBITRATION JOURNAL. 
1256 App. Div. 617, appeal dismissed, 282 N. Y. 74 (Mem.). 
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In the more recent Bernson case the objecting party, M. S. 
Siegel & Co., Inc., failed to participate in arbitration proceed- 
ings instituted pursuant to the notice, in accordance with the 
arbitration rules of the National Federation of Textiles, Inc., 
a trade association in the silk and rayon industry. Pursuant to 
those rules, an arbitrator was appointed for it and the proceed- 
ings finally resulted in an award for the Bernson Company. 
Upon a motion to confirm the award, two objections were raised 
by Siegel: first, non-compliance with the arbitration rules of 
the Association; second, there was no contract for arbitration 
between the parties. Special Term denied the motion to confirm 
the award on the first ground of objection, without ruling upon 
the second. 

The Bernson case reached the Appellate Division after that 
Court had sustained the notice and statute in the Schafran case 
but before the decision of Court of Appeals in the same matter. 
The Appellate Division held the Bernson case for three months 
after argument and until the Court of Appeals decided the 
Schafran case. It then reversed the Special Term, but directed a 
trial of the alleged issue as to the existence of a contract for 
arbitration. 

For the Court, after finding the Special Term in error, Justice 
Untermeyer wrote as follows (at p. 619): 


This conclusion would require confirmation of the award of the 
arbitrators were it not that the affidavits on the motion to confirm 
present an issue of fact as to whether the parties had made any agree- 
ment to arbitrate. (Matter of Exeter Manufacturing Co. v. Marrus, 254 
App. Div. 496.) The respondent which did not participate in the arbi- 
tration proceedings was not deprived of its right to a judicial deter- 
mination of that issue by the notice served pursuant to Section 1458 of 
the Civil Practice Act and failure to apply for a stay of the arbitration. 
(Schafran & Finkel, Inc., v. Lowenstein & Sons, Inc., 280 N. Y. 164.) 
That issue of fact must be determined by a jury under Section 1450 of 
the Civil Practice Act. (Finsilver, Still & Moss v. Goldberg, M. & Co., 
253 N. Y. 382.) 


A motion for reargument or for leave to appeal to the Court 
of Appeals was denied by the Appellate Division (256 App. 
Div. 1068). A motion for reargument of the prior motion, 
insofar as it sought leave to appeal, was also denied (257 App. 
Div. 818). Following the decision in the Hesslein case by the 
Court of Appeals, a further motion for reargument was also 
made and denied (258 App. Div. 710). On appeal to the Court 
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of Appeals, as a matter of right, the appeal was dismissed (282 
N. Y. 74 (Mem.) ). 

The jurisdiction of the Court of Appeals to review the 
Bernson appeal depended ultimately upon the Court’s finding 
that the order appealed from was a final order, that is, one 
finally determining a special proceeding. It was quite clear that 
the appeal otherwise satisfied the requisites of Subd. 1 and 3 of 
Section 588, C. P. A., since it directly involved a constitutional 
question and because the order appealed from was an order of 
reversal or modification, even though the reversal by the Appel- 
late Division was in appellant’s favor (Matter of City of New 
York, 224 N. Y. 454, 459; Hollwedel v. Duff-Mott Company, Inc., 
262 N. Y. 643; Van Bergh, NEw YORK COURT OF APPEALS’ 
JURISDICTION AND PRACTICE, Section 72). 

In support of its motion to dismiss the appeal, respondent 
argued that the order of the Appellate Division, directing a 
trial of the alleged issue as to the existence of a contract for 
arbitration, did not finally determine the proceeding to confirm 
the award because it directed further judicial action (Central 
Trust Co. v. Pittsburgh, Shawmut & Northern Railroad Co., 
225 N. Y. 529; Matter of Jones’ Will, 234 N. Y. 500; Meckenberg 
v. T. H. Fraser Mortgage Corp., 262 N. Y. 647; and Whedon v. 
Whedon, 272 N. Y. 497). 

Appellant argued that the order of the Appellate Division 
could be regarded as final from two points of view. First, it was 
contended that an order denying a motion to confirm an award 
is final, excepting where the denial is grounded upon improper 
conduct of the arbitration, as for example, in the case of parti- 
ality of arbitrators (Matter of Bullard v. Grace Co., 240 N. Y. 
388; Matter of Brescia Construction Co. v. Walart Construction 
Co., 264 N. Y. 260, 261; but compare Matter of Arcaduw v. 
Levinson, 250 N. Y. 355, 357). 

It also was argued that, in substance and effect, the Appellate 
Division had denied appellant’s motion to confirm the award 
because it had imposed an improper and arbitrary condition 
(i. e., preliminary trial of the alleged issue) upon the granting 
of the motion in excess of its powers. Appellant contended that 
the condition was beyond the power of the Court because, assum- 
ing Section 1458 valid and the notice sufficient, the Court had no 
power to weigh the opposing affidavits to determine whether or 
not a triable issue existed in view of respondent’s failure to raise 
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the issue within the time and manner specified by the statute. 
One analogy suggested was an order conditioning the confirma- 
tion of the award upon payment of a sum of money by appellant’s 
attorneys to respondent’s attorneys. Such action obviously would 
constitute a virtual denial of the relief sought (to wit, con- 
firmation of the award) by imposition of an arbitrary condition 
beyond the power of the Court. (See Breed v. Ruoff, 173 N. Y. 
340, 344-345; Brinkley v. Brinkley, 47 N. Y. 40, 47-51.) 

Appellant distinguished those cases involving orders denying 
motions for summary judgment (Apfel v. Auditore, 244 N. Y. 
507; McKenna v. Metropolitan Life Ins. Co. 247 N. Y. 527) on 
the ground that there the Court has power to weigh the opposing 
affidavits and determine the existence of a triable issue, whereas 
here, assuming the statute valid and the notice sufficient, respon- 
dent was precluded from raising any such issue and the Court 
was, therefore, barred from passing upon the question. The 
distinction sought to be drawn was that between the lack of 
power and the erroneous application of power. 

The weakness in appellant’s argument lay, of course, in the 
fact that the Appellate Division had failed to delineate the rea- 
sons for its decision in directing a preliminary trial. Assuming 
the Court found the notice insufficient, it could hardly be denied 
the power to decide that question as a prerequisite of determin- 
ing whether or not it was in a position to weigh the affidavits 
and order trial of the alleged issue of fact. The nature of the 
Appellate Division’s decision was such, however, that it was 
treated by counsel for respondent, as well as appellant, as going 
not upon the theory that the notice was insufficient, but that the 
statute was invalid by virtue of the Schafran decision in the 
Court of Appeals. Assuming this to be true, it was open to 
forcible argument that the Appellate Division, in treating the 
statute as non-existent and non-enforceable, despite sufficiency 
of the Bernson notice, had acted arbitrarily and beyond its power 
in ordering a trial of the issue. 

It also was argued that Subd. 2 of Section 1458 had created a 
new remedy as an alternative to Section 1450 in the commence. 
ment of arbitration proceedings through the service of a notice 
of intention in lieu of the ordinary motion to compel. It was 
argued that Subd. 2 created the right to enforce arbitration pro- 
ceedings with freedom from court or jury trial of any issue as 
to the existence of the contract to arbitrate where the adverse 
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party failed to raise such issue in the manner and time specified 
by the statute. It was then argued that if an order denying or 
granting a motion to compel arbitration under Section 1450 of 
the Civil Practice Act is a final order (Matter of Cheney Bros. 
v. Joroco Dresses, Inc., 244 N. Y. 614), then an order imposing 
an improper or arbitrary condition upon arbitration proceedings 
instituted and pending under Subd. 2 of Section 1458, would like- 
wise seem to be a final order (Breed v. Ruoff and Brinkley v. 
Brinkley, supra). 

It would seem that the Bernson case presented a situation 
where the statute should have been applied. However, the juris- 
diction of the Court of Appeals to review the Bernson appeal 
was undoubtedly debatable. The fact that the statute had been 
amended six months before the case reached the Court also may 
have influenced its refusal to take jurisdiction. 

It is improbable that the question of a final order as raised in 
the Bernson appeal will arise again under Subd. 2 of Section 
1458. Assuming the amended statute to be held valid and 
assuming that the form of notice called for by the amendment 
will be crystallized in practice, then a similar situation could 
hardly arise unless the Appellate Division at some future date, 
upon a motion to confirm an award, ordered a trial of issues in 
complete disregard of the statute. 

Orders directing such a trial, where the notice is not sufficient 
because it does not comply with the statute, would seem clearly 
not to be final orders within the rule of those cases dealing with 
orders denying motions for summary judgment (Apfel v. Audi- 
tore; McKenna v. Metropolitan Life Ins. Co., supra). 

Orders granting or denying stays of the arbitration proceed- 
ings under Subd. 2 of Section 1458 seem to be final orders because 
they recognize or deny the right to arbitration and thereby 
finally determine the substantial relief sought. The decisions of 
the Court of Appeals, holding that an order granting or denying 
an application to compel arbitration is a final order, are good 
authority on this point (Matter of Hosiery Mfrs. Corp. v. 
Goldston, 238 N. Y. 22; Matter of Cheney Bros. v. Joroco Dresses, 
Inc., supra; Matter of Wenger & Co. v. Propper S. H. Mills, 
239 N. Y. 199). 

The recent decision of the Court of Appeals in Matter of Presi- 
dent Self-Service, Inc., v. Affiliated Restaurateurs, Inc. (280 N. Y. 
354), holding that an order staying arbitration proceedings is 

















Arbitration Law 109 





final, supports this view, since inspection of the record on appeal 
indicates that the summary proceedings for a stay were brought 
under Section 1458. The reverse situation—where a stay is 
denied and the right to arbitrate is thereby recognized—falls 
within the same category. 

This latter situation was presented in Matter of Rabhor Co., 
Inc. (NEW YORK LAW JOURNAL, August 9, 1939, page 327, Ben- 
venga, J.; affirmed without opinion 258 App. Div. 789; motion 
for leave to appeal denied, 258 App. Div. 876; motion for leave 
to appeal denied by Court of Appeals on Jan. 23, 1940). There 
the Appellate Division affirmed, without opinion, an order deny- 
ing a stay, under Subd. 2 of Section 1458, of pending arbitration 
proceedings, on the ground that there was no triable issue as to 
the existence of an arbitration contract or submission. The point 
as to whether or not the order of the Appellate Division was 
final was not urged when the Court of Appeals was asked to 
grant leave to appeal, apparently because respondent’s attorneys 
believed that the order was undoubtedly final. 





REVIEW OF COURT DECISIONS 
BY 


WALTER J. DERENBERG 


NEW YORK COURT OF APPEALS 


Sufficiency of Notice of Intention to Arbitrate. For a discussion of this 
question see the article by Robert R. Bruce on the recent case of Bernson Silk 
Mills, Inc., v. M. S. Siegel & Co., Inc., 25 N. E. (2d) 389, supra, p. 104. 


NEW YORK SUPREME COURT, APPELLATE DIVISION 


Innocent Misrepresentation as Ground for Preliminary Jury Trial of Issue of 
Existence of Arbitration Agreement. Appeal from an order denying peti- 
tioner’s motion to stay arbitration. Petitioner had bought various quantities 
of tin from the respondent, under sales contracts containing provisions for 
arbitration. 

When differences arose over the time of delivery and respondent’s per- 
formance of the contract, respondent demanded arbitration. Petitioner then 
moved to stay the arbitration, on the ground, among others, that the con- 
tracts were obtained through misrepresentations and were, therefore, void- 
able. Petitioner demanded a jury trial of the issue whether the contracts, 
under the circumstances, were enforceable against him. Special Term denied 
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petitioner’s motion. Held, order reversed and motion for a trial of pre- 
liminary issues and a stay of the arbitration meanwhile granted. 

While otherwise irrevocable, agreements to arbitrate are, nevertheless, 
subject to “such grounds as exist at law or in equity for the revocation of 
any contract”, and where a contract may be avoided at law or in equity, a 
provision for arbitration may be resisted. 

While the allegations of the petition would not support a charge of fraud 
(there being no averment that the misrepresentations were fraudulently and 
knowingly made), nevertheless, they show that the contracts were induced 
by misrepresentations without which the petitioner would not have purchased. 
In equity, a contract may be avoided on the ground that it had been consum- 
mated through misrepresentation of material facts not amounting to actual 
fraud; and, unlike an action at law for damages, intentional misstatements 
need not be shown. 

Our conclusion is that the petitioner is entitled to a trial with respect to 
the allegations in the petition concerning the making of the misrepresenta- 
tions, their falsity and petitioner’s reliance thereon. If proved, the petitioner 
is in a position where it rightfully has rescinded the contracts. If this be so, 
no arbitration may be had, since the provision therefor in each contract would 
fall with the contract itself. Manufacturers’ Chemical Co., Inc., 19 N. Y. S. 
(2d) 171; also reported in N. Y. L. J., June 4, 1940, p. 2528, 1st Dept., 
April 1940. 


Appraisal Distinguished from Arbitration—No Court Appointment of “Arbi- 
trator” in Appraisal Proceedings. Appeal from an order granting peti- 
tioner’s motion for the appointment of an arbitrator. Petitioner, Culbertson, 
and respondent had entered into an agreement for the payment of certain 
royalties to petitioner on sales of cards, the rate of royalty depending upon 
the ratio between the net cost of manufacture and the average billing price 
to purchasers. In case of dispute as to “the net cost of manufacture”, such 
cost was to be determined by certified public accountants, one appointed by 
each side. If the two thus appointed failed to agree, they were to appoint a 
third, the three to act as a board in determining the cost of manufacture. 

Petitioner brought two actions to recover royalty instalments. After joinder 
of issues, respondents claimed an increase in the cost of manufacture, where- 
upon the parties stipulated in writing that that issue be determined by 
reference to two accountants. The two thus appointed were unable to agree. 
Petitioner claimed that respondents’ accountant refused to participate in the 
selection of a third accountant and moved in the Supreme Court for the 
appointment of a third arbitrator. Special Term granted the motion. Held, 
reversed. 

The agreement was not a submission to arbitration within the meaning of 
Article 84, but merely an agreement for the calculation of the net cost of 
manufacture by certified public accountants appointed by the respective 
parties. The distinction between an agreement to submit to arbitration and 
the reference of an incidental matter of calculation or appraisal, the de- 
cision of which is not conclusive as to the ultimate rights of the parties, is 
firmly established. In re Fletcher, 237 N. Y. 440, 445, 143 N. E. 248; Matter 
of American Insurance Co., 208 App. Div. 168, 170, 203 N. Y. S. 206. 
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As the order appealed from was granted on the assumption that there was 
a submission, it must in all respects be reversed with costs and the petition 
dismissed. 

The court then held, however, that it ought to enforce the stipulation 
entered into between the parties, and as appellants were willing to abide 
by its terms and had consented to the appointment of a third certified public 
accountant by the court, the court would be prepared to make such an ap- 
pointment upon a proper application in the action. In re Culbertson, 18 
N. Y. S. (2d) 815, 1st Dept., February 1940. 


Industrial Arbitration—Scope of Arbitrator’s Authority. Appeal from an 
order granting petitioner’s motion to confirm an award. 

One Gingold, who had been in the employ of the appellant as a routeman, 
was discharged. Respondent union claimed that the discharge was without 
cause; appellant, on the other hand, asserted that Gingold was discharged 
because of certain irregularities in the performance of his duties which 
constituted dishonesty. 

The controversy was submitted to the Impartial Chairman as provided 
in an agreement previously entered into between appellant and the union. 
After several hearings the Impartial Chairman made his award, which di- 
rected that the employee be reinstated on probation with loss of pay for four 
weeks, coupling his decision with a warning to all routemen of the firm that 
they would be held strictly accountable for any act of irregularity and be 
subject to discharge therefor. The Impartial Chairman, however, failed to 
make any finding on the one issue which was before him, namely, as to 
whether Gingold’s discharge was wrongfully effected. 

The pertinent portion of the agreement between respondent union and 
appellant reads as follows: ‘In the event that a discharge is determined by 
the Impartial Chairman to have been wrongfully effected, such discharged 
employee shall be immediately reinstated.” 

Special Term had granted the motion to confirm the award. Held, re- 
versed and motion to confirm denied. Said the Court: 


“We are unable to agree with the respondent’s claim that the award 
made necessarily implies that the Impartial Chairman found that the 
discharge was unjustified. The fact that the arbitrator imposed a loss 
of four weeks pay leads to no other conclusion than that the discharge 
was not wrongfully effected.” 


The award should be vacated and the controversy remitted to the Impartial 
Chairman for disposition in accordance with the terms of the arbitration 
agreement.1 Simon v. Stag Laundry, Inc., 18 N. Y. S. (2d) 197, 1st Dept., 
March 15, 1940. Per Curiam. 


Invalidity of Award for Indefiniteness and Uncertainty. Motion to confirm 
an award. Held, denied. The award which is sought to be confirmed requires 





1Mr. Justice Dore, in a dissenting opinion, held that “inherent in the de- 
termination that the employee be reinstated is a finding that the discharge 
was wrongful”. He further held that the determination was clearly within 
the scope of the arbitrator’s jurisdiction under the submission. 
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the surrender of an unidentified insurance policy as well as the payment of 
$1,000 out of the proceeds of a claim against an unidentified debtor. An 
award of that kind is “so imperfectly executed” as to be subject to vacation, 
under Section 1462 of the Civil Practice Act. The award is too vague and 
indefinite of enforcement. In re Gross (Gross), App. Div., 1st Dept., 
N. Y. L. J., May 3, 1940, p. 2011. 


What Constitutes Bias and Partiality of Arbitrator. Matter of Knicker- 
bocker Textile Corporation. The decision of the Supreme Court in this case, 
reported in 4 ARBITRATION JOURNAL 52, was affirmed without opinion by the 
Appellate Division. N. Y. L. J., June 15, 1940, p. 2719. 


NEW YORK SUPREME COURT, SPECIAL TERM 


Agent’s Authority—Ratification by Principal. Motion for a stay of arbitra- 
tion. The agreement containing the arbitration clause was concededly signed 
by Richard Davis on behalf of the respondent, A. Davis & Sons, Inc. It is 
alleged, however, that Richard Davis, although he had authority to place 
the order in question, had no authority to sign an arbitration agreement and 
that he was unaware of the arbitration clause at the time he signed the 
order. Held, motion denied. Richard Davis had at least implied authority 
to enter into the arbitration agreement. His claim that he did not read the 
arbitration clause and was not aware of it is without merit. Moreover, some 
of the goods which were the subject of the order were delivered to and 
accepted by the respondent. Jn re Craigleith Woolen Co. (A. Davis & Sons, 
Inc.), Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., April 18, 1940, p. 1759, 
Miller, J. 


Institution of Arbitration Proceedings against Foreign Principal by Service 
upon Local Agent. Motion for the appointment of an arbitrator. In the 
agency agreement between defendant and H. Rosenhirsch Company, Inc., 
the latter was expressly authorized to act as representative of Mei Loong 
in the settlement of any disputes. The sales contracts were entered into 
under the authority of this agreement and provided for arbitration in New 
York. Defendant has been advised of the demand for arbitration and has 
acknowledged such advice, but now contends that service of notice on the 
agent was insufficient to give the court jurisdiction over defendant. Held, 
motion granted. 

Under the authority of Bersin v. Boath, 198 App. Div. 344 and Biddle Pur- 
chasing Co. v. Yung Hsing Trading Corp., 233 App. Div. 264, service on the 
agent was sufficient to obtain jurisdiction against the foreign member. 
H. Rosenhirsch Co., Inc., v. Mei Loong Corp., Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., February 15, 1940, p. 720, Bernstein, J. 


Unacknowledged Award not Enforceable by Statutory Method. Cross-motion 
for an order directing the arbitrator to acknowledge his award and for 
an order to confirm the award and entry of judgment thereon as s0 
acknowledged. 

A collective bargaining agreement provided for arbitration of all disputes 
arising thereunder. In November 1938, a dispute arose between the parties 
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to this agreement and an arbitration was had and an award published in 
October 1939. The award was not acknowledged by the arbitrator at the 
time it was made and still is not acknowledged. Held, motion to confirm the 
award and for entry of judgment denied. 

While it is true that a submission agreement need no longer be acknowl- 
edged under the amended Section 1448 of the Civil Practice Act, the Act 
still expressly provides that an award has to be acknowledged by the 
arbitrator. The proceeding here involved being a statutory arbitration and 
not a common law arbitration, the court is not in a position to confirm an 
award which lacks one of the statutory requirements. Nor is it possible for 
the arbitrator at this late stage to acknowledge the award, as his powers 
were at an end when he signed and delivered the award. Accordingly, the 
award cannot be returned to the arbitrator for acknowledgment. The cross- 
motion must, therefore, be denied without prejudice to a common law action 
that may be based upon the award. Matter of Sandford Laundry, Inc. 
(Simon), Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., January 23, 1940, p. 352, 
McLaughlin, J.; aff’d. without opinion by App. Div., N. Y. L. J., June 15, 
1940, p. 2719. 


Issue of Duress in Signing Principal Contract Must Be Determined Prelimi- 
narily by the Court or Jury before Arbitration be Compelled. Motion to com- 
pel arbitration. Respondent contends that the agreement which contains the 
arbitration provision was entered into by him under duress and demands a 
jury trial of the issue of duress under Section 1450, C. P. A. Held, motion 
granted. 

The claim that the agreement in which the arbitration clause is embodied 
is void for duress goes to the question of whether or not a valid agreement 
for arbitration existed and, therefore, constitutes a preliminary issue to be 
tried in the manner specified in Section 1450. It is not for the arbitrators 
to decide upon the validity of the very agreement upon which their own 
status as arbitrators is predicated. (The court then quotes at length from 
the cases of Japan Cotton Trading Co., Ltd., v. Farber, 233 App. Div. 354; 
In Matter of Cheney Brothers, 218 App. Div. 652 and In Matter of Metro- 
Goldwyn-Mayer, 150 Misc. 408, aff’d. 242 App. Div. 674, and then points out 
that under the facts of this case there was no waiver on the part of re- 
spondent of his right to void the agreement by performing the same for 
nearly a year.) Matter of Gruen (Carter), Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., January 23, 1940, Hofstadter, J. 


Industrial Arbitration—Award by Improperly Selected Arbitration Board Is 
Void. Motion to confirm an award. The arbitration agreement contained 
a provision for arbitration “before an established Board which shall consist 
of one person designated by the Employer, one member of the Union, and 
one impartial person to be agreed upon by both parties”. 

The petitioners submitted their grievances to the “impartial person” 
named in the contract without naming an arbitrator of their own or giving 
the employer an opportunity to designate an arbitrator. The respondent op- 
posed the motion on the ground that an arbitration by only one of three 
arbitrators was contrary to the contract and was null and void in the 
absence of any waiver on his part. Held, motion denied. 
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No facts are set forth to indicate any waiver on the part of the respondent 
of its right to insist on the method or arbitration provided for in the contract. 
The respondent did not appear before the arbitrator and the arbitration was 
in reality only an inquest. Under the circumstances the arbitrator’s award 
was null and void. In re Keegan, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
January 23, 1940, p. 352, McLaughlin, J. 


Industrial Arbitration—Effect of Change of Affiliation. Motion to stay an 
arbitration. The contract under which petitioners seek an arbitration with 
respondent was entered into between the Retail Clerks’ International Pro- 
tective Association, affiliated with the American Federation of Labor on 
behalf of the Retail Confectionery & Tobacco Employees’ Union, Local 
1115-B and the respondent-employer. It provided that its provisions should 
bind and inure to the benefit of both parties and their successors. It appears 
that certain officials of the local union were suspended by the International 
and thereupon procured a charter from the Congress for Industrial Organi- 
zation in the name of United Retail Confectionery Luncheonette and Soft 
Drink Employees’ Union, Local 1115. Some of the employees of the re- 
spondent refused to affiliate with the new C. I. O. local and procured a 
charter from the Retail Clerks’ International Protective Association for a 
new local known as Retail Cigar, Confectionery & Accessories Union, 
Local 643. The petitioners are members of this local and are seeking arbi- 
tration of certain disputes with the respondent-employer, contending that 
the new local with which they are affiliated has succeeded to all rights under 
the original contract. Held, motion denied. 

The C. I. O. local which the employer apparently believes it must recognize 
cannot succeed to the rights set forth in the contract entered into with the 
International Protective Association, an A. F. of L. affiliate. The petitioning 
employees as members of the local recognized and chartered by the Inter- 
national have the right to proceed with their hearing before the New York 
State Board of Mediation. Matter of Klinger, &c. Retail Cigar, Confec- 
tionery & Accessories Union, Local 632, R. C. I. P. A., &c.; J. S. Kruin, Inc., 
Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., February 19, 1940, p. 777, Wasser- 
vogel, J. 


Industrial Arbitration—Enforcement of Order to Appoint Arbitrator by Con- 
tempt Proceedings. Motion to adjudge respondent in contempt for failure 
to arbitrate its difference with petitioner. In a previous proceeding, respon- 
dent was ordered to proceed with arbitration and appoint an arbitrator, 
which he failed to do. Held, motion granted and respondent adjudged in 
contempt unless he immediately designates a qualified arbitrator and pro- 
ceeds with the arbitration. Respondent’s attorney may not serve as such 
arbitrator. (American Eagle Fire Ins. Co. v. N. J. Ins. Co., 240 N. Y. 398, 
405; Matter of Albert, 146 Misc. 811). In re Edwards (Cigarette Vending 
Machine Servicemen’s Union, Local 21854), Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., February 14, 1940, p. 700, Bernstein, J. 
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Arbitration Clause in Contract Held Revocable. A license agreement pro- 
viding for the payment of royalties for certain licenses contained arbitra- 
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tion clauses. When one of the parties to the agreement brought a civil 
action to recover royalties alleged to be owing under the licenses, it was con- 
tended by the other party that the arbitration clause was a bar to the civil 
suit. Held, an arbitration clause in a contract is not irrevocable in the State 
of Illinois. 

As was held in the leading case of Cocalis v. Nezlides, 308 Ill. 152, the 
common law doctrine permitting revocation of arbitration clauses still pre- 
vails in Illinois and the bringing of a civil suit constitutes a revocation. 
McKenna Process Co. of Illinois v. Blatchford Corp., 304 Ill. App. Rep. 101, 
February 1940. 


SUPREME COURT OF WASHINGTON 


Misconduct—Waiver of Oral Hearing. Appeal from a judgment confirming 
an arbitration award. The plaintiff contracted to repair the defendant’s 
boat. A controversy arose concerning the amount due under the contract, 
and the parties agreed in writing to submit the case to the determination 
of two arbitrators, whose decision was to be final. Pursuant to the agree- 
ment, two arbitrators were appointed who carried out an investigation in 
the nature of ex parte hearings, the plaintiff and the defendant not being 
present at the same time. A formal hearing, at which both parties were 
present and presented argument and evidence was never had. 

Defendant moved to set aside the award on the ground that the award 
had been procured by undue means in that: 1) the arbitrators had failed 
to hold meetings at fixed or specified times according to law, and 2) the 
appellant did not have an opportunity to attend the hearing and present 
his case. Held, judgment affirmed. 

While it is true that an opportunity to be heard is a condition precedent 
to the arbitrators’ authority to make an award, it must be remembered that 
arbitration is the result of an agreement between the parties. Since it is a 
matter of contract, the parties may determine between themselves, before- 
hand, what issues are to be decided and whether the evidence is to be taken 
upon a hearing in the presence of both parties or is to be obtained, in whole 
or in part, through an informal inquiry by the arbitrators. If the agreement 
makes no specific provision in that respect, then under the statute, as we 
interpret it, the hearing must be had in the presence of both parties so that 
each may have a full hearing upon the claim presented by himself and like- 
wise upon the claim of his adversary. If, however, the parties agree, or con- 
sent, to the reception of evidence ex parte or through informal inquiry and 
investigation, they cannot thereafter be heard to say, as to such evidence, 
that they have not had their day in court. In this case the arbitrators 
entered into an ex parte investigation with full knowledge of both parties 
who voluntarily delivered to the arbitrators all the written evidence. 

The consultation by the arbitrators with a third person occurred upon 
special request by the appellant’s president and appellant cannot now be 
heard to say that this method of procedure was contrary to the statute. 
Puget Sound Bridge & Dredging Company v. Lake Washington Shipyards, 
96 P. (2d) 257; noted in XIX OrEGON L. REv. 294, April 1940. 








